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Judges.

Opi ni on by Seeherman, Admi nistrative Trademark Judge:

Lynk Systens, Inc. has appealed fromthe final refusa
of the Trademark Exami ning Attorney to register LYNK as a
mark for “electronic funds transfer services.”?!

Regi strati on has been refused pursuant to Section 2(e)(1)

! Application Serial No. 75/862,400, filed Decenber 2, 1999,
asserting first use and first use in interstate commerce in 1991.
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of the Trademark Act, 15 U. S.C. 1052(e)(1), on the ground
that applicant’s mark is nerely descriptive of its
servi ces.

Bef ore di scussing the issue of whether applicant’s
mark is nerely descriptive or inherently distinctive, we
address certain procedural points. |In its appeal brief
applicant requested that, if the Board should affirmthe
refusal of registration, it wi shed to pursue, in the
al ternative, registration pursuant to the provisions of
Section 2(f) of the Act, and submtted a declaration of
five years continuous use in support of this position. The
Exam ning Attorney pointed out, in her brief, that such a
request was untinmely. The Exam ning Attorney is correct.
Al t hough an applicant may assert that its mark is
inherently distinctive and, in the alternative, that it has
acquired distinctiveness, it nust do so during the
exam nation phrase. Thus, if applicant wanted to assert a
claimof acquired distinctiveness, it should have requested
remand of the application so that the Exam ning Attorney
coul d have considered the claim

However, after the filing of applicant’s reply brief,
applicant submtted a request for remand so that its
alternative claimof registration pursuant to Section 2(f)

coul d be considered, and indicated that the Exam ning
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Attorney had given her consent thereto. As a result, the
Board remanded the application to the Exam ning Attorney,
who accepted the anendnent. Thus, the appeal before the
Board is solely on the issue of whether LYNK is inherently
distinctive or nerely descriptive or the identified
servi ces.

One additional procedural point nust be noted. Wth
its reply brief applicant submtted copies of 48
registrations for “LINK’ marks in support of its position
that LYNK is inherently distinctive. These registrations
are manifestly untinely. As the Exam ning Attorney had
previously pointed out in her brief, the record in the
application should be conplete prior to the filing of the
appeal. See Trademark Rule 2.142(d). Applicant’s request
for remand, which occurred subsequent to the filing of the
reply brief, and the Board’ s granting thereof, was
specifically for the purpose of considering applicant’s
cl ai m of acquired distinctiveness, and did not serve to
make the third-party registrations of record.

This brings us to the substantive issue involved in
this appeal .

It is the Exam ning Attorney’' s position that LYNK is
nmerely descriptive of electronic funds transfer services

because it would readily be perceived as “LINK " its
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phonetic equivalent, and that “link” describes a
characteristic of the services, in that it refers to a
conputerized systemthat allows a user to |link or connect
to a network. In support of her position, she has

subm tted excerpts of articles taken fromthe NEXI S

dat abase, including the follow ng:

... banks have invested heavily in the
technol ogy that has nmade ATMs al nost
ubi qui tous. That investnent has been
not just in the purchase and

mai nt enance of the machi nes thensel ves,
but in sophisticated conputer systens
and el ectronic funds transfer systens
that all ow banks to electronically link
t hrough regi onal, national and gl oba
net wor ks.

“Denver Rocky Mountain News,” March 19,
2000

PULSE is a shared el ectronic funds
transfer network that |inks cardhol ders
with ATMs and point-of-sale termnals.
“Texas Lawyer,” Septenber 11, 2000

PULSE EFT Associ ati on, Houston, an

el ectronic funds transfer network that
| i nks nore than 2,000 financi al
institutions and 20 mllion of their
custoners with ATMs and PULSE Pay PGCS
installations....

“Conput er Reseller News,” January 10,
2000

...the market for nobile machines is
qui ckly moving into nonrenote, fixed

| ocations by using proprietary wirel ess
communi cations |inks designed for

el ectronic funds transfer systens

i nstead of voice conmuni cations.

“ATM & Debit News,” April 13, 2000
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and a dictionary definition for “link”: *“Conputer Science.
An identifying termattached to an elenent in a systemto

»n 2 In

facilitate connection to other identified elenents.
addition, the Exam ning Attorney has pointed to the
foll owi ng | anguage in applicant’s speci men brochure:

Lynk offers a variety of comunication

connectivity supported by two different

networks, Sprint and TNS, offering ful

redundancy at the nerchant |evel.

The technol ogy, connectivity and back

of fi ce support provide superior

processi ng—every transaction, every

day.

Applicant has explained that it offers a service to
merchants who wish to offer their custoners the ability to
pay by credit cards and debit cards. By using electronic
funds transfer services such as applicant’s, nerchants can
accept their custoners’ credit and debit cards as a form of
paynent for their goods and services. Applicant authorizes
and settles these transactions as between the nerchants,

i ssui ng banks, and the credit and debit networks. See
reply brief, p. 1.

A mark is nerely descriptive, and therefore prohibited

fromregistration by Section 2(e)(1) of the Trademark Act,

2 The Anerican Heritage Dictionary of the English Language, 3d
ed. © 1992.
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if it imrediately conveys know edge of the ingredients,
qualities or characteristics of the goods or services with
which it is used. See In re Gyulay, 820 F.2d 1216, 3
USPQ2d 1009 (Fed. G r. 1987).

We find that LYNK is nerely descriptive of electronic
funds transfer services. Despite the slight m sspelling,
consuners woul d i mredi ately recogni ze LYNK to be the
equi valent of “link.” It is the phonetic equival ent of
this word, and because it differs from*“link” only in the
second letter, a vowel, the words are very simlar in
appearance. And the evidence of record denonstrates that
“link,” when used in connection with electronic funds
transfer services, describes a characteristic of such
services, nanely, that they are linked to a network or
system

Applicant argues that “it would be virtually
i npossi ble for a consunmer to determ ne the nature of
Applicant’s services fromthe term‘lynk’ or ‘link’”
brief, p. 2, and that “it would be virtually inpossible for
soneone to guess the nature of Applicant’s services form
the term LYNK", brief p. 3. However, this argunment ignores
the well-settled principle that the question of whether a
particular termis nerely descriptive nust be determn ned

not in the abstract, but in relation to the goods or
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services for which registration is sought, the context in
which the mark is used, and the significance that the mark
is likely to have, because of the manner in which it is
used, to the average purchaser as he encounters goods or
services under the mark in the nmarketplace. In re
Engi neering Systens Corp., 2 USPQ2d 1075 (TTAB 1986).

Applicant attenpts to distinguish the NEXI S excerpts
submtted by the Exam ning Attorney by stating that they
show only that the term“link” is used with electronic
funds transfer systens or networks, and that applicant is
attenpting to register LYNK for electronic funds transfer
services. Applicant asserts that a custonmer would have to
first recognize that electronic funds transfer services are
carried out through a network that facilitates the
el ectronic transfer of funds, and only after that mght a
consuner envi sion such a network as providing a series of
links. Applicant asserts that this process shows that LYNK
i s suggestive, not nmerely descriptive.

The difficulty with this argunment is that the
consuners for applicant’s services, as applicant
acknow edges, are nmerchants who accept credit and debit
cards, and woul d be know edgeabl e about the manner in which
applicant’s services are rendered. |In fact, applicant’s

brochures, which are directed to nerchants, tout the
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connectivity and networks in ternms of the superior
processi ng that applicant provides. Such consuners woul d
know t hat el ectronic funds transfer services are carried
out using a network, and would i medi atel y understand that
LYNK, when used with such services, describes a
characteristic of the services.

As for the | anguage in the specinen brochure,
applicant argues that the brochure’s focus is on the speed,
conveni ence and flexibility of applicant’s electronic funds
transfer services, that the references to connectivity are
within a discussion of a few technical aspects behind
applicant’s services, and that these “behind the scenes”
aspects of applicant’s support services are secondary to
its main function. W disagree. The fact that applicant
has noted these aspects of its services, and has, in fact,
featured the comruni cation connectivity as the first
headi ng on the back page of its four-sided brochure (one
sheet, folded in half to formfour pages), shows that the
link to networks is not an insignificant feature of the
services. Mireover, the NEXIS excerpts show that such
linkage is a major characteristic of electronic funds
transfer services in general.

We have al so considered applicant’s evidence in

support of its position that its mark is inherently
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di stinctive, nanely, five third-party registrations for
mar ks whi ch include the termLINK 2 However, only one of
these registrations, for “banking services, nanely,

accessing of customer accounts by conputer,” is even
renotely related to electronic funds transfer services, and
we cannot conclude that the O fice has a policy of

recogni zing LINK as a distinctive termbased on this single
registration. See In re Nett Designs Inc., 236 F.3d 1339,
57 USPQ2d 1564 (Fed. Cir. 2001).

In conclusion, we find that LYNK is nmerely descriptive
of electronic funds transfer services, and is not entitled
to registration as an inherently distinctive mark, w thout
resort to Section 2(f).

Deci sion: The refusal of registration pursuant to
Section 2(e)(1) is affirnmed. However, because the
Exam ni ng Attorney had previously accepted applicant’s
alternative basis for registration, nanely, applicant’s
claimof registrability pursuant to Section 2(f) of the
Act, the application will go forward on that basis, and
w Il be published for opposition with the Section 2(f)

claim

® As noted previously, the third-party registrations which were
submtted with applicant’s reply brief are untinely and have not
been considered. Only five registrations were properly submtted
during the application s exam nation stage.



